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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al., )
)
Plaintiffs )
)
)
VvS. ) Case No. 4:05-cv-00329-GKF-PJC
)
)
TYSON FOODS, INC.,, et al. )
)
Defendants )

DEFENDANTS’ JOINT MOTION IN LIMINE REGARDING ANY
REFERENCE TO PRIOR ATTEMPTS TO SETTLE AND INTEGRATED
BRIEF

The Defendants respectfully move this Court, in limine, pursuant to Federal
Rules of Evidence, 401, 402, 403 and 408 (a) and Local Civil Rule 16.2(i) to
preclude any reference or testimony at trial regarding prior attempts to settle this
dispute, or any others, between Plaintiffs and Defendants, or any one of them.

BACKGROUND

Public comments about settlement negotiations in this case have been made
during the pendency of this case, including assertions by Plaintiffs that they were
forced to sue the defendants because defendants refused to settle the case and take

‘responsibility of the litter application in the Illinois River Watershed (“IRW™).
These statements or ones like them made at trial would be contrary to the public
policy promoting settlements, are irrelevant to the issues in the case and would be

unfairly prejudicial to defendants. For these reasons, any such reference or



Case 4:05-cv-00329-GKF-PJC- Document 2402 Filed in USDC ND/OK on 08/05/2009 Page 2 of 15

statements by any attorney, party or witness regarding any aspect of such
negotiations or comments related to them should be excluded at trial.

ARUGUMENT

I. REFERENCES OR TESTIMONY REGARDING SETTLEMENT
NEGOTIATIONS SHOULD BE EXCLUDED BECAUSE THEY
VIOLATE THE POLICIES UNDERLYING RULE 408(a) OF THE
FEDERAL RULES OF EVIDENCE

Rule 408(a) of the Federal Rules of Evidence states in part:

(a) Prohibited uses.—Evidence of the following is not
admissible on behalf of any party, when offered to prove
liability for, invalidity of, or amount of a claim that was
disputed as to validity or amount, or to impeach through a
prior inconsistent statement or contradiction:

(1) furnishing or offering or promising to
furnish—or accepting or offering or
promising to accept—a valuable
consideration in  compromising  or
attempting to compromise the claim; and

(2) conduct or statements made in compromise
negotiations regarding the claim...

This rule exists to protect two public policies which are identified in the
Advisory Committee Notes. The Notes state, “exclusion [of evidence of
settlement] may be based upon two grounds. (1) The evidence is irrelevant, since
the offer may be motivated by a desire for peace rather than from any concession
of weakness of position....[and] (2) A more consistently impressive ground is
promotion of the public policy favoring the compromise and settlement of

disputes.” Rule 408 Fed. R. Evid., Advisory Committee Note, 1972 Proposed

Rules, 28 U.S.C.A. Rule 408 (West 2001).
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The Advisory Committee also noted that these policies are further
supported by the provisions in Rule 68 [Offer of Judgment] which prohibit the
terms of an offer or the mere fact of an offer of judgment to be admitted as
evidenée. This recurrent theme in the both the civil procedure and evidence rules
demonstrates the stréngth of the policy to promote resolution of cases short of
trial.

Case law also supports this policy, “Rule 408 of the Federal Rules of
Evidence states that ‘evidence of (1) furnishing or.offering or promising to furnish

. a valuable consideration in compromising or attempting to compromise a
claim which was disputed as to either validity or amount, is not admissible to
prove liability for or invalidity of the claim or its amount.” This exclusionary rule
reflects a well-recognized public policy in favor of non-litigious solutions to
disputes, which is equally applicable to insurance litigation. See Olin Corp. v.
Insurance Co. of North America, 603 F. Supp. 445, 449-50 (S.D.N.Y. 1985).”
Southwest Nurseries, LLC v. Florists Mut. Ins., Inc., 266 F. Supp. 2d 1253, 1257
(D. Colo. 2003)

The Northern District’s Local Rules are also supportive the policy to shield
settlement conversations. LCvR16.2 (i) requires all parties and the Settlement
Judge to keep confidential all written and oral communications made in
connection with or during any settlement conference and specifically prohibits
their use at trial, unless permitted by Fed. R. Evid. 408. This Court is both

cognizant and protective of the need for confidentiality in settlement situations in
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keeping with the limitations of Rule 408. See, Alexander v Phillip Morris USA,
Inc., 2008 U.S. Dist. Lexis 51359 (N.D. OK., July 3, 2008)

In the present case there is no issue currently before the Court that would
justify the presentation of any reference to or evidence from any settlement
negotiations in which the parties have participated. Plaintiffs’ public comments
alleging that they were “forced to sue” the defendants because of an unwillingness
to settle or take responsibility are clearly contrary to the policy promulgated by
Rule 408. Plainly, there is no Rule 408 exception to be applied here and because
such references or statements are a violation of the policies promoted by Rule 408
and LCvR 16.2(i), they should be prohibited.

II. REFERENCE TO OR TESTIMONY REGARDING SETTLEMENT

NEGOTIATIONS SHOULD BE EXCLUDED BECAUSE IT 1IS
IRRELEVANT

References or testimony regarding settlement would have no probative
value at trial and must therefore be excluded. Federal Rule of Evidence 402
mandates that: “Evidence which is not relevant is not admissible.” Further,
“relevant evidence” is defined in Rule 401 as:

[E]vidence having any tendency to make the existence of any fact

that is of consequence to the determination of the action more
probable or less probable than it would be without the evidence.

Fed. R. Evid. 401.
As noted in the Advisory Committee Notes to Fed. R. Evid. 408, mentioned
above, evidence of compromise or settlement is irrelevant because its motivation

can be a desire for an end to the litigation and has no connection with the merits of
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a party’s position. Because such statements or references, by any party, can have
motivations other than the finding of the truth of the matter, for example, a
political race or public relations, they have little if any probative value and
therefore should be prohibited in all phases of a trial.

III. REFERENCE TO OR TESTIMONY REGARDING SETTLEMENT
NEGOTIATIONS SHOULD BE EXCLUDED BECAUSE IT IS
PREJUDICIAL AND SHOULD BE EXCLUDED UNDER
FED.R.EVID. 403.

Even if any settlement references were to pass muster under Rule 408 and
were relevant under Rule 401, they should still be excluded under Rule 403. The
Tenth Circuit has long recognized that settlement statements can be prejudicial.
“Permitting evidence of unsuccessful settlement negotiations also creates a very
real potential for jury confusion and may suggest a decision on an improper basis.
See Weir v. Federal Insurance Co., 811 F.2d 1387, 1395 (10th Cir. 1987).”
Southwest Nurseries, LL v. Florists Mut. Ins., Inc., 266 F.Supp. 2d 1253, 1259 (D.
Colo. 2003). Because of this potential prejudice the trial could become longer. As
noted by the Southwest Nurseries court:

At trial, a party's settlement offer could not be considered in a
vacuum, but rather would have to be evaluated in the full context of
settlement negotiations. That would necessarily involve testimony
explaining negotiation strategies and the thought processes of the
settlement participants. The parties might well feel compelled to
offer testimony from their respective counsel to explain their
settlement strategies and the rationale for any offers or counter-
offers. Jury confusion seems inevitable. Cf. Equal Employment
Opportunity Commission v. Gear Petroleum, Inc., 948 F.2d 1542,
1546 (10th Cir. 1991) ("The risks of prejudice and confusion
entailed in receiving settlement evidence are such that often . . . the
underlying policy of Rule 408 require[s] exclusion even when a
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permissible purpose can be discerned"). Here, the potential for unfair
prejudice and jury confusion far outweighs the probative value of

evidence

Id.

concerning

settlement negotiations.

As the possibility of prejudice is very real and allowing references to

settlement will potentially create the need for additional testimony to place such

references into context, any such references should be prohibited.

CONCLUSION

For the reasons that references to or testimony regarding settlement

negotiations is contrary to the policies supported by Rule 408 and LCvR 16.1, are

irrelevant under Rules 401 and 403, and prejudicial under Rule 403, Defendants’

Motion in Limine should be granted and all such references or testimony should be

prohibited.

~ Respectfully submitted,

s/ Robert P. Redemann

Robert P. Redemann, Esq., OBA #7454

Gregory A. Mueggenborg, Esq. OBA #

21760

PERRINE, MCGIVERN, REDEMANN, REID,
BERRY & TAYLOR, P.L.L.C.

P.O. Box 1710

Tulsa, OK 74101-1710

Telephone: (918) 382-1400

Facsimile: (918) 382-1499

Email: rredemann@pmrlaw.net

gmueggennborg@pmrlaw.net

Robert E. Sanders, Esq.
E. Stephen Williams, Esq.
YOUNGWILLIAMS P.A.
P.0O. Box 23059
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Jackson, MS 39225-3059

Telephone: (601) 948-6100

Facsimile: (601) 355-6136

Email: rsanders@youngwilliams.com

swilliam@youngwilliams.com

ATTORNEYS FOR DEFENDANTS,
CAL-MAINE FARMS, INC. AND
CAL-MAINE FOODS, INC.

CERTIFICATE OF SERVICE

I certify that on the 5 day of August 2009, 1 electronically transmitted the
attached document to the Clerk of Court using the ECF System for filing and
transmittal of a Notice of Electronic Filing to the following ECF registrants:

Texas Association of Dairymen  richard.mullins@mcafeetaft.com

Texas Cattle Feeders Association richard mullins@mcafeetatt.com

Texas Farm Bureau  richard. mullins@mcafeetaft.com

Texas Pork Producers Association — richard. mullins@mcafeetaft.com

A Michelle Campney campneym@wwhwlaw.com, steelmana@wwhwlaw.com
Adam Joseph Siegel  ajsiegel@hhlaw.com

Angela Diane Cotner  AngelaCotnerEsq@yahoo.com

Archer Scott McDaniel  smcdaniel@mbhla-law.com, jwaller@mbhla-law.com
Barry Greg Reynolds  reynolds@titushillis.com, brandy@titushillis.com
Bruce Jones  bjones@faegre.com, dybarra@faegre.com, eolson@faegre.com
Bruce Wayne Freeman bfreeman@cwlaw.com, astall@cwlaw.com

Charles Livingston Moulton  Charles.Moulton@arkansasag.gov,
Kendra.Jones@arkansasag.gov

Christopher Harold Dolan  cdolan@faegre.com, cbrennan@faegre.com
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Colin C Deihl  cdeihl@faegre.com, jsullivan@faegre.com

| Colin Hampton Tucker  chtucker@rhodesokla.com, scottom@rhodesokla.com
Craig A Mirkes cmirkes@mhla-law.com, jwaller@mbhla-law.com
Dale Kenyon Williams , Jr  kwilliams@hallestill.com, jspring@hallestill.com
Dara D Mann  dmann@mckennalong.com, jrock@faegre.com
David Charles Senger  david@cgmlawok.com, crystal@cgmlawok.com
David Edward Choate ~ dchoate@fec.net, brendab@fec.net
David Phillip Page  dpage@riggsabney.com, skinnett@riggsabney.com
Delmar R Ehrich ~ dehrich@faegre.com, dherber@faegre.com, qsperrazza@faegre.com
Derek Stewart Allan Lawrence hm(@holdenoklahoma.com
Dorothy Sharon Gentry  sgentry@riggsabney.com, jzielinski@riggsabney.com
Douglas L Boyd dboyd31244@aol.com
Duane L Berlin  dberlin@levberlin.com, blyon@levberlin.com
Dustin R Darst  dustin.darst@kutakrock.com
Earl Buddy Chadick  bchadick@bassettlawfirm.com, nmcgill@bassettlawfirm.com
Edwin Stephen Williams  steve.williams@youngwilliams.com
Elizabeth C Ward  Iward@motleyrice.com
Elizabeth Claire Xidis  cxidis@motleyrice.com, mjaromin@motleyrice.com
Eﬁk JIves eives@sidley.com
Erin Walker Thompson  Erin. Thompson@kutakrock.com
Fidelma L Fitzpatrick ffitzpatrick@motleyrice.com
Frank M Evans, III  fevans@lathropgage.com

Frederick C Baker fbaker@motleyrice.com, fhmorgan@motleyrice.com,
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mcarr@motleyrice.com

Gary S Chilton  gchilton@holladaychilton.com

Gary Vincent Weeks  gweeks@bassettlawfirm.com

George W Owens  gwo@owenslawfirmpc.com, ka@owenslawfirmpc.com
Gordon D Todd gtodd@sidley.com

Ingrid L Moll  imoll@motleyrice.com

J Ron Wright ron@wsfw-ok.com

James Martin Graves jgraves@bassettlawfirm.com

James Randall Miller (Terminated) rmiller@millerlawtulsa.com,
clagrone@millerlawtulsa.com, sgarrison@millerlawtulsa.com

James Taylor Banks jtbanks@hhlaw.com
Jay Thomas Jorgensen jjorgensen@sidley.com, Isenior@sidley.com

Jennifer Faith Sherrill  jfs@federmanlaw.com, law@federmanlaw.com,
ngb@federmanlaw.com

Jennifer Stockton Griffin  jgriffin@lathropgage.com, cshoemaker@lathropgage.com

Jessica Eileen Rainey  jrainey@titushillis.com, brandy@titushillis.com,
dgaddy@titushillis.com

Jim DePriest  jim.depriest@arkansasag.gov
Jo Nan Allen  jonanallen@yahoo.com, bacaviola@yahoo.com
John Brian DesBarres  mrjbdb@msn.com

John David Russell  jrussell@fellerssnider.com, sortega@fellerssnider.com,
tudstuen@fellerssnider.com

John H Tucker  jtuckercourts@rhodesokla.com, gbarber@rhodesokla.com,
Iwhite@rhodesokla.com

John R Elrod  jelrod@cwlaw.com, vmorgan@cwlaw.com

John Stephen Neas steve neas@yahoo.com
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KC Dupps Tucker kctucker@bassettlawfirm.com

Kelly S Hunter Burch  kelly burch@oag.state.ok.us, fc_docket@oag.state.ok.us,
jean burnett@oag.state.ok.us

Kenneth Edward Wagner  kwagner@lswsl.com, sshanks@lswsl.com
Kerry R Lewis  klewiscourts@rhodesokla.com, mnave@rhodesokla.com
Krisann C. Kleibacker Lee  kklee@faegre.com, mlokken@faegre.com

L Bryan Burns  bryan.burns@tyson.com

LeAnne Turner Burnett  burnettl@crowedunlevy.com, ecf@crowedunlevy.com,
zaloudic@crowedunlevy.com

Leslie Jane Southerland (Terminated) ljsoutherlandcourts@rhodesokla.com,
mnave@rhodesokla.com

Linda C Martin  Imartin@dsda.com, mschooling@dsda.com

Lloyd E Cole, Jr  colelaw@windstream.net, gloriacubanks@windstream.net,
melissa_colelaw@windstream.net

Louis Werner Bullock  Ibullock@bullock-blakemore.com, bdejong@bullock-
blakemore.com, nhodge@bullock-blakemore.com

Mackenzie Lea Hamilton Jessie  maci.tbakerlaw@sbcglobal.net,
macijessie@yahoo.com, tbakerlaw@sbcglobal .net

Marcus N Ratcliff  mratcliff@lswsl.com, sshanks@lswsl.com
Mark D Hopson = mhopson@sidley.com

Mark Richard Mullins  richard.mullins@mcafeetaft.com,
allison.mack@mcafeetaft.com

Melissa Carol Collins  mcollins@faegre.com, gapt@faegre.com
Melvin David Riggs  driggs@riggsabney.com, jsummerlin@riggsabney.com

Mia Vahlberg mvahlberg@gablelaw.com, chayes@gablelaw.com,
courtfiling@gablelaw.com

Michael D Graves mgraves@hallestill.com, jspring@hallestill.com
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Michael G Rousseau  mrousseau@motleyrice.com

Michael Lee Carr  hm@holdenoklahoma.com, MikeCarr@HoldenOklahoma.com
Michael R. Bond  michael.bond@kutakrock.com, sue.arens@kutakrock.com
Michael Todd Hembree — hembreelawl@aol.com, gwendy37@yahoo.com

Nicole Marie Longwell  nlongwell@mbhla-law.com, Ivictor@mbhla-law.com
Nikaa Baugh Jordan  njordan@lightfootlaw.com

P Joshua Wisley  jwisley@cwlaw.com

Patrick Michael Ryan  pryan@ryanwhaley.com, amcpherson@ryanwhaley.com,
jmickle@ryanwhaley.com

Paula M Buchwald pbuchwald@ryaﬁwhaley. com, dmaple@ryanwhaley.com
Philip D Hixon phixon@mbhla-law.com

Randall Eugene Rose  rer@owenslawfirmpc.com, ka@owenslawfirmpc.com
Raymond Thomas Lay rti@kiralaw.com, dianna@kiralaw.com

Reuben Davis  reuben.davis@mcafeetaft.com, lisa.vann@mcafeetaft.com

Richard C Ford  fordr@crowedunlevy.com, ECFT@crowedunlevy.com,
kenneyj@crowedunlevy.com

Richard T Garren rgarren@riggsabney.com, dellis@riggsabney.com
Robert Allen Nance  rance@riggsabney.com, jzielinski@riggsabney.com
Robert E Sanders  rsanders@youngwilliams.com

Robert Murray Blakemore  bblakemore@bullock-blakemore.com, bdejong@bullock-
blakemore.com, nhodge@bullock-blakemore.com

Robert Park Medearis , Jr  medearislawfirm@sbcglobal.net
Robert Paul Redemann  rredemann@pmrlaw.net, psmith@pmrlaw.net

Robert W George  robert.george@tyson.com, amanda.burcham@tyson.com,
carol.ross@tyson.com

11




Case 4:05-cv-00329-GKF-PJC Document 2402 Filed in USDC ND/OK on 08/05/2009

Robin S Conrad  rconrad@uschamber.com

Ronnie Jack Freeman jfreeman@grahamfreeman.com

Sharon K Weaver  sweaver@riggsabney.com, sdewald@riggsabney.com
Sherry P Bartley  sbartley@mwlaw.com, jdavis@mwlaw.com

Stephen L Jantzen — sjantzen@ryanwhaley.com, dmaple@ryanwhaley.com,
jlee@ryanwhaley.com, mkeplinger@ryanwhaley.com

Terry Wayen West  terry@thewestlawfirm.com

Theresa Noble Hill  thillcourts@rhodesokla.com, mnave@rhodesokla.com

Thomas Janer SCMIJ@sbcglobal.net

Thomas James McGeady tjmcgeady@loganlowry.com

Tim Keith Baker tbakerlaw(@sbcglobal.net

Timothy K Webster  twebster@sidley.com, jwedeking@sidley.com

Todd P Walker twalker@faegre.com, bcouzart@faegre.com, lIcarnahan@faegre.com
Tony Michael Graham  tgraham@grahamfreeman.com

Vicki Bronson  vbronson@cwlaw.com, Iphillips@cwlaw.com

Vincent O Chadick  vchadick@bassettlawfirm.com

W A Drew Edmondson  fc_docket@oag.state.ok.us,
drew_edmondson@oag.state.ok.us, suzy thrash@oag.state.ok.us.

William A Waddell , Jr  waddell@fec.net

William Bernard Federman ~ wbf@federmanlaw.com, law@federmanlaw.com,
ngb@federmanlaw.com

William Francis Smith  bsmith@grahamfreeman.com
William H Narwold  bnarwold@motleyrice.com, imoll@motleyrice.com

William S Cox , III  wcox@lightfootlaw.com
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Woody Bassett  wbassett@bassettlawfirm.com
4:05-cv-329 Notice has not been électronically mailed to:

John E. and Virginia W. Adair Family Trust
RT2BOX 1160
STILWELL, OK 74960

C Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 NORTH CLASSEN
OKLAHOMA CITY, OK 73118

Cary Silverman

Shook Hardy & Bacon LLP (Washington DC)
600 14TH ST NW STE 800

WASHINGTON, DC 20005-2004

Cherrie House
P O BOX 1097
STILWELL, OK 74960

David Gregory Brown

Lathrop & Gage LC (Jefferson City)
314 E HIGH ST

JEFFERSON CITY, MO 65101

Donna S Parker
34996 S 502 RD
PARK HILL, OK 74451

Doris Mares
14943 SE 15TH ST
CHOCTAW, OK 73020-7007

Dorothy Gene Lamb
Address unknown

Dustin McDaniel

Office of the Attorney General (Little Rock)
323 Center St

Ste 200

Little Rock, AR 72201-2610
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Eugene Dill
Address unknown

G Craig Heffington
20144 W SIXSHOOTER RD
COOKSON, OK 74427

George R Stubblefield
HC-66, BOX 19-12
PROCTOR, OK 74457

Gordon W. Clinton
23605 S GOODNIGHT LN
WELLING, OK 74471

James Lamb
Address unknown

James C Geiger
address unknown

Jerry M Maddux

Selby Connor Maddux Janer
POBOXZ

BARTLESVILLE, OK 74005-5025

Jim Bagby
RR 2, Box 1711
Westville, OK 74965

Jonathan D Orent

Motley Rice LLC (Providence)
321 SMAIN ST
PROVIDENCE, RI 02940

Justin Allen

Office of the Attorney General (Little Rock)
323 Center St

Ste 200

Little Rock, AR 72201-2610

Marjorie Garman
19031 US HWY 412
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COLCORD, OK 74338-3861

Randall E Kahnke

Faegre & Benson (Minneapolis)
90 S 7TH ST STE 2200
MINNEAPOLIS, MN 55402-3901

Richard E Parker
34996 S 502 RD
PARK HILL, OK 74451

Robin L. Wofford
Rt 2, Box 370
Watts, OK 74964

Steven B Randall
58185 COUNTY RD 658
KANSAS, OK 74347

Susann Clinton
23605 S GOODNIGHT LN
WELLING, OK 74471

Thomas C Green

Sidley Austin Brown & Wood LLP
1501 K ST NW

WASHINGTON, DC 20005

Timothy T Jones

Tyson Foods Inc

2210 W Oaklawn Dr
Springdale, AR 72762-6999

Victor E Schwartz

Shook Hardy & Bacon LLP (Washington DC)
600 14TH ST NW STE 800
WASHINGTON, DC 20005-2004

William House
P OBOX 1097
STILWELL, OK 74960

/s Robert P. Redemann
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